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EXAMINING APPROACHES TO CORPORATE
FRAUD PROSECUTIONS AND THE ATTOR-
NEY-CLIENT PRIVILEGE UNDER THE
MCNULTY MEMORANDUM

TUESDAY, SEPTEMBER 18, 2007

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The Committee met, pursuant to notice, at 10:35 a.m., in room
SD-226, Dirksen Senate Office Building, Hon. Patrick J. Leahy,
Chairman of the Committee, presiding.

Present: Senators Leahy, Specter, and Sessions.

OPENING STATEMENT OF HON. PATRICK J. LEAHY, A U.S.
SENATOR FROM THE STATE OF VERMONT

Chairman LEAHY. Today, the Judiciary Committee considers
whether the Department of Justice has struck the right balance be-
tween robust prosecution of corporate fraud and the bedrock legal
principle of fairness protected by the attorney-client privilege. I
thank Senator Specter for his leadership on this issue, and I thank
the distinguished panel of witnesses for being with us today.

I am deeply concerned about the lawlessness that has affected
this Administration’s leadership at the Department of Justice.
They have shown arrogance and asserted an unprecedented prerog-
ative to rewrite the rules, often in ways that undermine the rule
of law and disregard the finest traditions of impartial law enforce-
ment and our justice system.

They have literally sought to rewrite the rules on the prosecution
of politically sensitive cases and on the retention and firing of
United States Attorneys in ways that impermissibly and dan-
gerously injected politics into our justice system. They have under-
mined the role of law enforcement by using partisanship in the hir-
ing of career prosecutors, judges and other Justice employees. They
have secretly rewritten the rules governing torture and the treat-
ment of detainees in ways that call into question this Nation’s com-
mitment to basic human rights and American values. And they
have secretly rewritten the rules for government surveillance of
Americans, threatening our privacy and basic legal protections.

It is long past time for the Department of Justice to recommit
itself to the rule of law and to the principles of our justice system.
This Committee has through its oversight begun to seek account-
ability that I hope will lead to the restoration of law and order

o))
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within the Justice Department and throughout the Executive
branch.

In the area of corporate fraud prosecutions, this Administration
has rewritten the rules. In 2003, the Department of Justice made
it easier for prosecutors to pressure corporations to waive the attor-
ney-client privilege, the bedrock of our whole legal system. One
judge went so far as to dismiss charges in a prosecution of fraud
at the accounting firm KPMG based on Government overreaching
and misconduct. Now, it is embarrassing for the Government to
lose cases, not because the evidence is insufficient, but because
they have pushed beyond the law. And it is unacceptable to steam-
roll principles that protect fairness.

Senator Specter and I made our concerns clear about Justice De-
partment overreaching in this area in a hearing last fall. And soon
after, the Justice Department rewrote the rules again, this time
spearheaded by then-Deputy Attorney General Paul McNulty in
what has come to be known as the “McNulty Memorandum.” And
the memo added new safeguards and restrictions, including some
that had been called for at this Committee’s hearing, on prosecu-
tors’ ability to request the waiver of the attorney-client privilege.

I said at the time that it was a step in the right direction. With
this hearing we continue our consideration whether or not the De-
partment has, in fact, found and is implementing the proper bal-
ance. The McNulty Memorandum has been in place for less than
a year. We want to know whether it is working and whether it has
reached the right balance between aggressive enforcement of the
corporate fraud statute, which all of us want, but also the proper
respect for the attorney-client privilege, which we all also want.

With nominations being made to the top positions at the Depart-
ment of Justice of people who will be responsible for implementing
it, we want to make sure it is being done right. We do not know
where Judge Mukasey, who the President just announced as his
nominee to be Attorney General, stands on this issue. I suspect be-
tween Senator Specter and me, we will be asking that question
when he is up for confirmation, but we will ask it of other nomi-
nees.

We want to make sure the Department strikes the right balance.
We do not want to cripple our enforcement efforts to eradicate cor-
porate fraud. We saw that the epidemic of greed, like Enron and
Worldcom and many others, left a lot of employees without jobs but
also bereft of their life savings, and it devastated the shareholders,
the people to whom they owe a fiduciary responsibility.

At the same time, I do not want to overreact to the Department’s
overreaching. The administration sought to immunize too much
misconduct. Corporate misconduct should not be given a safe haven
or immunized from accountability. Nor should the corporate bar,
and its representatives in the American Bar Association, be al-
lowed to use the legitimate concerns of overreaching we have iden-
tified to create favored status for corporate fraud defendants. We
do not want to go back to the dark days before Sarbanes-Oxley
azvhei(n we were subject to corporate greed and actions taken in the

ark.

So we have to get it right. We demand that corporate fraud be
pursued aggressively, but prosecutors have to do it mindful of fair-
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ness principles. I hope the Department will work with us to get it
right.

Before we go to Karin Immergut, who is the U.S. Attorney for
the District of Oregon and also the Chair of the White-Collar Sub-
committee for the Attorney General’s Advisory Committee, I want
to yield to Senator Specter, and I am going to turn the gavel over
to Senator Specter, who requested this hearing. I think it is an im-
portant one, and, again, as I have many, many other times in
many, many other areas, I compliment the senior Senator from
Pennsylvania for what he has done in this area.

STATEMENT OF HON. ARLEN SPECTER, A U.S. SENATOR FROM
THE STATE OF PENNSYLVANIA

Senator SPECTER. [Presiding.] Well, thank you very much. I am
not sure whether I should call you “Mr. Chairman” or “Senator
Leahy” now that the gavel has been turned over to me.

Chairman LEAHY. You know what to do.

Senator SPECTER. And there was no restriction on the turnover
of the gavel, so I will still call you “Mr. Chairman.” And thank you
for scheduling this hearing. I think it is a very important hearing,
and I would like to see us deal with the relevant issues so that our
Committee would be in a position to come to a judgment and to
mark up a bill and to move forward, to either vote it up or vote
it down, but to have it considered by the Senate and ultimately by
the House as well.

I start on my thinking on this subject with two very basic propo-
sitions: First, that there is a right to counsel in the Constitution,
a very fundamental right, and an indispensable part of right to
counsel is the privilege to talk to your lawyer about confidential
matters without concern that they will be disclosed. And the second
very basic proposition is the burden of proof, which is on the Gov-
ernment. And my view, with some experience in the field, has been
that you do not prove the case out of the mouth of the defendant.
You just do not do that.

Now, when you get involved in the complex standards as to when
it is implied, whether the privileged information will benefit the in-
vestigation, of course, it is going to benefit the investigation.
Whether it can be obtained quickly and completely from other
sources, well, what does “quickly” mean? What does “completely”
mean? Whether there is a legitimate need, it seems to me that that
is totally extraneous to the underlying values that we are dealing
with here. And when we have the modifications which Deputy At-
torney General McNulty added to the Thompson Memorandum
about who gives the approval, if it is a fact matter, the U.S. Attor-
ney asks the Assistant Attorney General, unclear as to whether the
consultation means the Assistant Attorney General can overrule
the request. I think it probably does mean that. Or if it is a matter
of advice, then it goes to the Deputy Attorney General. It is hard
for me to conceive of any situation where it is justifiable to ask the
lawyer what advice he has given the client. That is just really be-
yond my comprehension—again, with some experience in the field.
So I hope we can flush out the issues and present them to the
Committee and come to a decision.
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We have been joined by the distinguished former prosecutor who,
I suspect, may have a view somewhat different than mine. He occa-
sionally does. Senator Sessions, I will not ask you if you would like
to make an opening statement because I know the answer to that.
So I will just call on you.

STATEMENT OF HON. JEFF SESSIONS, A U.S. SENATOR FROM
THE STATE OF ALABAMA

Senator SESSIONS. Thank you. I look forward to the witnesses,
and if there are problems in the process of obtaining client-attorney
investigative materials, I would be willing to listen to that; if there
are abuses, I would be. But I am not inclined to believe that a cor-
poration—that a prosecutor cannot discuss with a corporation
whether or not they want to waive their right and provide informa-
tion. I do not want to be in a position in which a board, a corporate
board finds out there is wrongdoing in the corporation, conducts an
investigation, and cannot be—a discussion cannot be entertained as
to whether or not they might benefit from turning that over, that
the crooks in the corporation be sent to jail, where they ought to
be sent, and the corporation perhaps survive the prosecution. Those
are things that to me are pretty realistic and deal with the way the
real world is. But if there is a problem here, we need to find out.
And if the Department of Justice is not handling this procedure
right, perhaps we can make it better.

Thank you, Mr. Chairman. I like you there as Chairman. I en-
joyed serving under you, and I am glad to serve under you again.

Senator SPECTER. Well, we will try to make that agreement come
true as soon as we can, although not this morning.

[Laughter.]

Senator SPECTER. Our first witness representing the Department
of Justice is Ms. Karin Immergut, U.S. Attorney for the District of
Oregon, a distinguished academic career from Amherst, her law de-
gree from Boalt School of Law at the University of California, and
we will put into the record a very extensive, impressive resume.

I am going to ask you, Ms. Immergut, to stick to the 5-minute
time limit, as I will everybody. This is an unusually heavy day. We
have Judge Mukasey, whom I have a meeting with later this morn-
ing, and we have the D.C. voting rights bill on the floor. So that
if the witnesses can limit it to the stipulated time of 5 minutes,
that will give us the maximum time for dialog.

Thank you for joining us, and the floor is yours.

STATEMENT OF KARIN IMMERGUT, U.S. ATTORNEY, DISTRICT
OF OREGON, U.S. DEPARTMENT OF JUSTICE, AND CHAIR,
WHITE COLLAR SUBCOMMITTEE FOR THE ATTORNEY GEN-
ERAL’S ADVISORY COMMITTEE, PORTLAND, OREGON

Ms. IMMERGUT. Thank you, Senator. I do not know if I should
call you “Mr. Chair” right now, but, Senator Specter, members of
the Committee, thank you for the opportunity to appear here today
to talk about the McNulty Memorandum and the corporate crimi-
nal charging policy at the Department of Justice. Today I hope to
give you a career prosecutor’s view about three issues: first, how
prosecutors use waivers of-attorney-client privilege and work prod-
uct protections out in the field; second, how the McNulty Memo-
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randum is working in practice; and, third, how current policies pro-
tect victims and the investing public and could be significantly im-
peded by legislative efforts to further restrict corporate waivers.

First, waivers generally arise when a corporation faced with
criminal liability comes to a Federal prosecutor and says it wants
to cooperate; and, further, in exchange for that cooperation, the cor-
poration seeks leniency. At that point, the prosecutor would ordi-
narily say: Tell us what happened, who did it, and how did they
do it. If a corporation can provide that factual information without
waiving a privilege, that should typically be enough. However, be-
cause corporations generally gather facts through their attorneys,
sometimes a corporation must waive its work product or attorney-
client privileges in order to cooperate and fully disclose those facts.

Seeking waivers of important rights is not uncommon as part of
our work with cooperators. We routinely ask individual cooperators
to waive their Fourth and Fifth Amendment rights. Privilege waiv-
ers impose no greater burden on a corporation than we ask of indi-
viduals every day.

When prosecutors seek waivers, they want the facts. They are
not typically seeking legal advice or opinion work product unless
there is a claim that the corporation or its employees acted in good-
faith reliance on advice of counsel, or that an attorney participated,
even unwittingly, in the fraud.

Since 2001, the Department has obtained more than 1,200 cor-
porate fraud convictions and recovered billions of dollars for inves-
tors and shareholders. These prosecutions have been governed by
a set of principles first established in the 1999 Holder Memo-
randum, which was then amended by the Thompson and the
McNulty Memoranda. Those memoranda established a nine-factor
test which requires a prosecutor to evaluate the culpability of a cor-
poration and to distinguish between those corporations which
present an ongoing danger to the public and those which are reli-
able corporate citizens.

Criticism of these principles has focused on one sub-category of
those principles: corporate waivers of attorney-client privilege and
work product protections. The McNulty Memorandum was issued
in December of 2006 in response to concerns about such waivers
raised by the business community, defense lawyers, and members
of this Committee, among others. For the first time, the McNulty
Memorandum imposed express restrictions on when a prosecutor
may request corporate waivers and what they might ask for. It also
established new and rigorous authorization requirements.

The McNulty Memo creates a clear and simple distinction be-
tween requests for factual information, which may be sought upon
a showing of need, and requests for legal advice. A request for legal
advice is permissible only in extraordinary circumstances, and then
only with the permission of the Deputy Attorney General. And even
then, if a corporation refuses to provide that legal advice, that re-
fusal may not be held against them.

Since its adoption, the robust client safeguards contained in the
McNulty Memorandum have resulted in only four approvals of
waiver of privilege for factual information and no approvals of
waiver privilege for attorney-client communications from the Dep-
uty Attorney General. We believe that these results show that a
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sound policy is in place and should be allowed to work. Our ability
to obtain waivers in certain cases has helped victims because it al-
lows cases to proceed more quickly and allows us to preserve assets
to help victims recover some of their losses. In addition, the invest-
ing public deserves the quickest possible answer to allegations of
fraud in the marketplace.

In contrast, we are concerned that efforts to further restrict cor-
porate waivers, such as Senate bill 186, will diminish our efforts
to police a broad range of corporate crime and protect victims and
the investing public by limiting the information available to us.
Furthermore, Senate bill 186 would establish rules for the inves-
tigation of corporate suspects which are different from those appli-
cable to every other type of suspect. That simply is not fair.

Mr. Chairman, Senator Specter, over the last several years, the
Department of Justice has made huge strides in combating cor-
porate corruption. With the tools Congress has provided, we have
made tremendous progress in restoring public confidence in the in-
tegrity of American corporate governance and protected share-
holders and victims. But there is still work to be done. The rigorous
safeguards contained in the McNulty Memorandum have worked
and deserve a chance to continue. Our future efforts would be com-
promised if Congress enacted legislation such as Senate bill 186.

I thank you for this opportunity to appear before this Committee
on this important subject, and I would be pleased to answer ques-
tions.

[The prepared statement of Ms. Immergut appears as a submis-
sion for the record.]

Senator SPECTER. We will now proceed with our customary 5-
minute round.

Ms. Immergut, you say that if a corporation seeks leniency, then
the issue arises as to the waiver of the privilege. It seems to me
that the reality is just the reverse. The prosecutor is using the
charging discretion to impose a more difficult prosecution, and that
what the prosecution is really looking for is leverage, a blackjack
to get the information.

If the issue is waiver, a suspect has a right to waive. No problem
about that. The difficulty arises in the context of the prosecutor
seeking leverage to extract the attorney-client privilege waiver with
using a more severe charge. Isn’t that the practicality reality that
is involved here?

Ms. IMMERGUT. Senator, if I understand your question, it is
whether or not our ability to provide leniency is somehow forcing
somebody to waive when they otherwise would not.

Senator SPECTER. The question is: Doesn’t the process really
focus where the prosecutor has the discretion on charging and the
prosecutor initiates the matter and says the charge will be X if you
waive your privilege and it will be X plus Y if you do not waive
your privilege, as opposed to the suspect coming and saying let me
waive the privilege for leniency?

Ms. IMMERGUT. Frankly, the former, in my experience, typically
is not how it works, and it is not the required analysis under the
McNulty Memo. There are nine factors to consider in our corporate
charging decision. Our only point, though, is when a corporation
wants leniency, and the other eight factors do not necessarily inure
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to the corporation’s benefit with respect to whether or not they
should be charged, certainly then corporations would typically say,
“We want to cooperate. How can we cooperate?” And, you know,
“What do we need to do in order for you not to charge us?”’ But,
again, the charging decision is really based on evidence and as well
as the other eight McNulty Memorandum factors.

Senator SPECTER. Ms. Immergut, you say in your opening state-
ment that you are not “seeking advice from counsel.” Then you
later go into a situation where you are doing precisely that—seek-
ing advice.

It seems to me just totally antithetical, contrary to the basic
right to counsel, to under any circumstance ask a lawyer what ad-
vice he has given to a client.

Ms. IMMERGUT. Again, the McNulty Memo makes that distinc-
tion. The situation you have described is very much of a rarity,
and, indeed, since McNulty has been implemented, no single ap-
proval for that sort of advice—

Senator SPECTER. Is it really relevant that it is a rarity if you
are undercutting the value, the sacrosanct nature of a lawyer’s ad-
vice?

Ms. IMMERGUT. Senator, if I could give you an example of a time
where one might imagine that sort of advice would be pertinent is
if there was information that corporate officers had indeed sought
advice from general counsel, been advised not to do the conduct
that they engaged in, and nevertheless went ahead and did it. That
might be a circumstance in which we would ask corporate counsel,
if a corporation is cooperating, “Can we get a copy of the memo
that you provided to the CEO who committed misconduct?” so that
we can show they were on notice that this was illegal conduct—it
is evidence of their intent.

Senator SPECTER. I have one final question for you. We have a
letter from the former Chief Justice of Delaware, E. Norman
Veasey. We will make the full letter a part of the record. But he
cites a case that, “When the process required by the McNulty
Memorandum was raised by company counsel, the prosecutor’s re-
sponse was, ‘I don’t give a flying— about the policy, and further
said the burden was on the company to appeal the waiver request
up the chain of command to the Department of Justice.”

Which raises the concern that, notwithstanding all of the protec-
tions which, handily, may not amount to much as I see them, as
long as you have this waiver policy in effect, there is a high risk
it is going to be disregarded at the operating level. What do you
think about that?

Ms. IMMERGUT. I personally in my office have spoken to my As-
sistant U.S. Attorneys about this issue. They are very well aware
of the importance of adhering strictly to the McNulty Memo. I have
also been involved in training all of the U.S. Attorneys from around
the country. I have spoken with all of them about the issue. And
certainly if there is one perhaps overzealous prosecutor who is not
adhering, there are, obviously, personnel policies that are impli-
cated. But I know that the U.S. Attorneys have made this very
clear to their Assistant U.S. Attorneys how important it is to follow
the McNulty Memorandum.
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I believe that what you are suggesting is really a management
and accountability issue, and I think that the McNulty Memo real-
ly reaches the right balance on that and has brought your concerns
to the forefront of the Department of Justice, and we are making
every effort now to make sure that we recognize the sacrosanct na-
ture of the attorney-client privilege. We take that very seriously,
and I can assure you that all of my fellow U.S. Attorneys have
made that very clear to individual prosecutors in their offices.

Senator SPECTER. Senator Sessions?

Senator SESSIONS. Corporate fraud is an important thing, and
millions of people have lost their whole life savings as a result of
fraud by corporate officers. It is the investors and stockholders as
well as the general public that suffers when fraud occurs. But it
is not easy to prosecute or investigate. They have the best lawyers
that you can find, and they utilize all the legitimate tools that they
have. And so you get to some difficult circumstances, and you have
to be strong, wouldn’t you say, Ms. Immergut, that a prosecutor
cannot be a weak-kneed person going up against a major corpora-
tion in a fraud case.

So I do not think that the phrase you used, “a blackjack against
them,” is quite a fair thing. Every drug defendant that can be
charged with eight different drug offenses and you tell them they
will be able to get a reduced sentence and you will only charge
them with four if they plead guilty, it could be said they were
blackjacked. But you cannot credibly convey to a corporation that
you are providing leniency unless they know you know they have
committed a crime for which they can be convicted. Isn’t that right?

Ms. IMMERGUT. That is correct, Senator, that it is in the context
of a corporation facing criminal liability that it wants to cooperate.
So just as with an ordinary defendant when we ask them for infor-
mation or they choose to waive very, very important constitutional
rights, they expect some benefit from the Government, and wheth-
er that is charging or sentencing—

Senator SESSIONS. Right, the point of which is in every criminal
investigation context, particularly complex cases, there are cir-
cumstances in which the corporate lawyers know that the corpora-
tion has certain vulnerabilities when they have committed certain
crimes, and they know, and they know there is proof, or they think
maybe there is not proof to establish that. So the first point is that
it is just nothing unusual in my view that a prosecutor who has
in her hand evidence of corporate guilt on a number of different
matters would use that as leverage to find out the full scope of all
the criminal activity by providing some sort of leniency of a form
in exchange for cooperation by the defendant. Is that correct?

Ms. IMMERGUT. That is absolutely correct. And if I might just
add to that, Senator, there have been cases where corporations
have come in and said that they should not be charged and they
are innocent and explain how something occurred, and we say,
“Well, can you show us some documents to prove that?” and it has
indeed exonerated a corporation very, very quickly. And that is
good for shareholders and good for the investing public.

Senator SESSIONS. Well, the big losers—and I have seen a time
or two in which you realize the people that are going to suffer most
here are stockholders, who have no idea criminal activity was going
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on—and the board represents those, the corporate board. Evidence
is brought to a corporate board that criminal wrongdoing is ongo-
ing. They order an investigation. Now, we are not talking about at-
torney-client advice to the corporation for the most part. What the
trend is—and it is perfectly reasonable—a corporation does not ask
a private investigation to do the investigation. A corporation asks
its counsel to do it. Right? And the reason they do that is because
then they control the information that is attorney-client informa-
tion. And they do not have to give it up unless they choose to give
it up. Is that right?

Ms. IMMERGUT. That is absolutely correct.

Senator SESSIONS. So the lawyer goes out and does the investiga-
tion, comes back and tells the board, “We have got a real problem.”
And the Board says, “What is this?” “Well, some of the corporate
officers misbehaved.” And the board, acting on behalf of the stock-
holders, says, “Let’s throw them overboard. They violated the law.
We did not know they were violating the law. Our duty is to our
stockholders to try to minimize the damage to this perfectly good
corporation. Let’s send these guys to the slammer.” Right?

Ms. IMMERGUT. That is correct.

Senator SESSIONS. And so what I am curious about, I just do not
know how that is different than dealing with a drug defendant or
anybody else that you deal with. What I was curious about, it does
appear, though, that you have heard complaints about how this
plays out in practice, and the Department did, last December, issue
a policy that has been complained about, but it really is designed
to provide more protection than has ever been given to corporate
attorney-client relationships of this kind than ever before. Isn’t
that right?

Ms. IMMERGUT. That is correct. We have always been able to re-
quest waivers, and corporations have always been able to choose
whether or not to waive. The Holder Memo in 1999 was the first
memo to actually just put that in as one of the guiding principles
for charging corporations which provided transparency to the proc-
ess. But one was always—it did not limit prosecutorial discretion
or provide new prosecutorial powers.

Senator SESSIONS. But they do not have to give it up.

Ms. IMMERGUT. Absolutely. It is a choice by the corporation, and
also it is the corporation’s privilege with the advice of counsel. It
is not the individual employees. So that is, as you point out, if the
shareholders want to provide information about individual CEOs,
for example, other corporate officers, that is their privilege and
right to waive it if they so choose.

Senator SESSIONS. My time is up.

Senator SPECTER. Thank you—have you concluded, Senator Ses-
sions?

Senator SESSIONS. Yes. My time is up.

Senator SPECTER. Thank you very much.

Thank you very much, Ms. Immergut, for coming in to testify.
Besides being U.S. Attorney for Oregon, you have a position within
the Department which has supervision over any U.S. Attorneys or
do you have some special status in appearing for the Department
today?
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Ms. IMMERGUT. I serve as Chair of the Attorney General’s Advi-
sory Committee’s Subcommittee on White Collar Crime, and in
that capacity, I was asked to help draft the McNulty Memo provi-
sions, as well as engage in training with the other U.S. Attorneys,
as well as talk to other U.S. Attorneys about cases in their dis-
tricts.

Senator SPECTER. Well, thank you for coming in. One of the rea-
sons many of us are so anxious to have Judge Mukasey processed
through the confirmation procedures is that there are so few rank-
ing confirmed members of the Department of Justice in the upper
echelon.

Thank you very much.

Ms. IMMERGUT. Thank you very much.

Senator SPECTER. We will now turn to our panel of Governor
Thornburgh, Professor Richman, Professor Seigel, and Mr.
Weissmann.

I could refer to Governor Thornburgh as “Attorney General
Thornburgh.” He has a unique, really spectacular record of public
service: a two-term Governor, U.S. Attorney for the Western Dis-
trict of Pennsylvania, Assistant Attorney General in the Criminal
Division, Attorney General under two Presidents. He worked in the
United Nations. Undergraduate degree from Yale, law degree from
the University of Pittsburgh, and became U.S. Attorney in 1969
when I was district attorney of Philadelphia, and we used to chase
the criminals into central Pennsylvania because they did not want
to be within his jurisdiction or mine. So it was a different world
then.

Thank you very much for joining us, Governor, and I look for-
ward to your testimony.

STATEMENT OF DICK THORNBURGH, FORMER ATTORNEY
GENERAL OF THE UNITED STATES AND OF COUNSEL, K&L
GATES, WASHINGTON, D.C.

Mr. THORNBURGH. Thank you, Senator Specter, and thanks to
Chairman Leahy; my former colleague in the Department of Jus-
tice, Senator Sessions.

Senator SESSIONS. You were my boss, I think is the right phrase,
and I was honored to serve with you.

Mr. THORNBURGH. Well, why quibble?

[Laughter.]

Mr. THORNBURGH. I appreciate the opportunity to speak to you
today about the ominous dangers that the Justice Department’s
McNulty Memorandum poses to the attorney-client privilege, the
work product doctrine, and the rights of individuals.

Let me state at the outset that, in my view, the McNulty Memo-
randum is so inherently problematic that there is nothing to be
gained by continuing to wait and see how it may be implemented.
To the contrary, Congress should enact legislation such as S. 186
promptly to restore the attorney-client privilege, the work product
doctrine, and the constitutional rights of individuals to their proper
places in our system of justice.

A year ago, almost to the day, this Committee received extensive
oral and written testimony from Mr. Weissmann—who is on this
panel with me—former Attorney General Edwin Meese, and my-
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self, among others, on the issues at stake today. We emphasized
then the fundamental importance of the attorney-client privilege to
our legal system generally and to corporate compliance programs
in particular. We also explained the corrosive dynamic engendered
by Federal cooperation policies that provide credit to organizations
when they waive the privilege or work product protection. No mat-
ter what its procedural requirements or how reasonably the De-
partment of Justice may promise to implement it, a waiver policy
poses overwhelming temptations to target organizations, often des-
perate to save their very existence. Prosecutors do not need to issue
express requests for privileged documents to receive them. The
same insidious result arises from policies that offer credit to orga-
nizations if they take adverse actions against employees that pros-
ecutors deem culpable.

I do not question then-Deputy Attorney General Paul McNulty’s
good faith in attempting to remedy the widely recognized flaws of
the Thompson Memorandum and its predecessor, the Holder
Memorandum. Unfortunately, the McNulty Memorandum is only
an incremental improvement and retains most of the basic flaws of
its predecessors. I have set forth in detail the particulars of these
flaws in my written statement to which I would refer you.

There is no point in “giving the Department a chance” to imple-
ment the McNulty Memorandum, as some would suggest. Compa-
nies know what actions might win them a reprieve from indictment
and, thus, prosecutors do not need to issue any express requests.
The fact that companies can get cooperation credit for these actions
is the fundamental flaw in the McNulty Memorandum.

S. 186 would forbid Government lawyers from seeking waivers of
privilege or work product, and from coercing organizations to take
specified adverse actions against their employees. Importantly, S.
186 would also forbid Government lawyers from “condition[ing]
treatment” of an organization on whether the organization waived
the privilege or penalized its employees, and from otherwise “us[ing
such actions] as a factor in determining whether [the] organiza-
tion...is cooperating with the Government.” S. 186 thus addresses
the fundamental flaw in the McNulty Memorandum.

Before I close, let me briefly respond to those who argue that leg-
islation like S. 186 improperly or unwisely impinges on the discre-
tion of Federal prosecutors.

As you know, for a large part of my professional career, I either
served as a Federal prosecutor myself or supervised other Federal
prosecutors. S. 186 does not in any way impair Federal prosecutors
from doing their proper jobs. They would remain free to pros-
ecute—or refrain from prosecuting—as warranted by the evidence
and the law. In support of such determinations, they could seek
any communication or material they reasonably believe is not privi-
leged, and they could accept voluntary submissions by companies
of the results of internal investigations. They could also continue
to seek other information through grand jury subpoenas, immunity
agreements, and all the other tools that prosecutors have histori-
cally used. They simply could not seek, directly or indirectly, waiv-
ers of privileged information.

In all the years that I served as a U.S. Attorney, as Assistant
Attorney General in charge of the Criminal Division, and as Attor-
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ney General, requests to organizations we were investigating to
hand over privileged information never came to my attention—and
I would have rejected such a request if it had. Clearly, in order to
be deemed cooperative, an organization under investigation must
provide the Government with all relevant factual information and
documents in its possession, and it should assist the Government
by explaining the relevant facts and identifying individuals with
knowledge of them. But in doing so, it should not have to reveal
privileged communications or attorney work product. This balance
is one I found workable in my years of Federal service, and it
should be restored.

The attorney-client privilege dates from Elizabethan times. In
defining the privilege in the corporate context, the U.S. Supreme
Court in the UPJOHN case concluded that, and I am quoting, “an
uncertain privilege...is little better than no privilege at all.” Just
such uncertainty has been created by the Department of Justice,
and the destruction of the privilege is only compounded by the
McNulty Memorandum.

Thank you for the opportunity to be here today, and I look for-
ward to your questions.

[The prepared statement of Mr. Thornburgh appears as a sub-
mission for the record.]

Senator SPECTER. Thank you very much, Governor.

We now turn to Professor Daniel Richman: clerk to Justice Mar-
shall, previous to that clerk to Chief Judge Weinberg of the Second
Circuit; graduate of Harvard, a degree from the Yale Law School,
and we will put into the record his distinguished curriculum vitae.

Thank you for joining us, and we look forward to your testimony,
Professor.

STATEMENT OF DANIEL RICHMAN, PROFESSOR, COLUMBIA
LAW SCHOOL, NEW YORK, NEW YORK

Mr. RicHMAN. Thank you, Senator Specter, and I would also like
to ’ﬁlank Chairman Leahy for inviting me, and Senator Sessions as
well.

Thank you for this chance to speak to the Committee about the
role that Congress should play in limiting negotiations between
prosecutors and corporate counsel with respect to the attorney-cli-
ent privilege. I would first like to highlight what the legislation
proposed or what any of the legislation proposed on the table would
not do. I really do not think in a broad range of cases it would
change very much. The fact is that in a broad range of cases cor-
porate counsel wants to get the Government inquiry off itself as
soon as possible, and they will come in and they will speak to the
Government, and they will turn over large amounts of information
if requested, or perhaps not even if requested, because the quicker
this moves on, the better for shareholders, the better for corporate
counsel.

I would also like to point out that any of the proposed legislative
proposals do nothing in any explicit or, I think, practical way to
protect officers and employees who regularly will speak to cor-
porate counsel, will not have the protection of the attorney-client
privilege for themselves, and will be subject to whatever corporate
counsel wants to do to advance the corporate interests. And in
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many cases, as I have said, corporate counsel will waive the privi-
lege. This might well be a problem in significant ways for indi-
vidual employees. That is something that needs to be considered.
That is something that I think courts are beginning to focus on,
and appropriately so.

As for cases where counsel will not come in and make the waiver,
we should look at those. First, there will be the cases that the Gov-
ernment does pursue. Those will be a lot more expensive and intru-
sive to pursue. One thing that we really need to consider is what
can the Government do if it wants to investigate alleged corporate
misconduct. Perhaps it can go through counsel. It would be nice if
they could have a textured discussion with counsel. That would in-
volve counsel turning over documents. In the absence of that,
should counsel not go forward and cooperate, I guess there will be
search warrants, there will be grand jury subpoenas, at some point
electronic surveillance. There is a whole range of spectacularly ex-
pensive, intrusive measures that can be done, but that the Govern-
ment generally avoids doing in the corporate context. I would like
to say that should this legislation pass Congress, or even without
it, frankly, I think Congress should be putting a lot more money
into white-collar enforcement.

As I have noted in my written testimony, I am not qualified to
really assess the reports coming out about underfunding of white-
collar enforcement, but it is of grave concern to a number of people,
and to me in particular.

With respect to cases that do go forward, I have got to say that
if this legislation passes, this will be really interesting. A pre-trial
hearing has got to go into prosecutorial motivation. Every time a
corporation is charged, no matter what happened in the U.S. Attor-
ney’s Office, corporate counsel will claim that the decision was
made, in whole or in part, by improper consideration of their fail-
ure to waive. So we will have some interesting hearings. We will
get prosecutors on the stand. I have no idea what will happen. I
do know that it will be messy. I also know that it will deter pros-
ecutors from moving forward on these cases.

Then we have the classic cases that the legislation will affect and
will not be prosecuted. What is that classic like? I do not know, and
I really do not think anyone knows. The fact is what we are doing
is essentially guessing as to how zealous, how committed, and with
what integrity defense attorneys for corporations pursue their job.
I know many who have just those qualities. I suspect there are a
number who do not.

Then we get to the question of is there a culture of waiver. Well,
yes, I suppose there might be a culture of waiver. The Federal
criminal justice system is based on a culture of waiver. No one
from the Department can say that as clearly at some point as a
professor can, but the fact is that is what happens. Defendants
waive their rights under threat of severe sanctions. They waive
their constitutional rights. They waive privileges. And there is
nothing special about the Elizabethan origins of this or the con-
stitutional origins of the Fifth Amendment. Rights get waived regu-
larly to suit the Government’s purposes, to suit defense counsel’s
purposes.

14:35 Feb 14,2008 Jkt 040629 PO 00000 Frm 00017 Fmt6633 Sfmt6633 S:\GPOHEARINGS\40629.TXT SJUD1

PsN: CMORC



VerDate Oct 09 2002

14

Moving past the rhetoric, the question becomes: Is there a risk
of abuse here? Well, yes, there is risk on both sides. I think there
are times when U.S. Attorneys will be far too quick to ask for a
waiver. One thing I think we can be confident about, though, is
where they are, where there is an overly zealous loose cannon that
starts being too quick to demand, we will hear corporate counsel
arguing up the chain of command and being heard. This Committee
and the Justice Department will not hear people from the other
side where information was not turned 